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No. 13942

llniteft ^tat^B Court of Appeals

FOR THE NINTH CIRCUIT.

CHARLES SIMON,

Appellant,

vs.

UNITED STATES OF AMERICA,

Appellee.

BRIEF FOR APPELLANT

Appeal from the United States District Court for the

Southern District of California,

Central Division.

JURISDICTION

This is an appeal from a judgment of conviction ren-

dered and entered by the United States District Court for

the Southern District of California, Central Division. [4-6]^

The district court made no si)ecific findings of fact. These

1 Numbers appearing in "brackets" herein refer to pages of the
printed Transcript of Record filed herein.



were waived. [8-9] The court stated no reasons for the

judgment rendered. [41-42] The trial court found the ap-

pellant guilty. [41-42] Title 18, Section 3231, United States

Code, confers jurisdiction in the district court over the

prosecution of this case. The indictment charged an offense

against the laws of the United States. [3-4] This Court has

jurisdiction of this appeal under Rule 37 (a) (1) and (2)

of the Federal Rules of Criminal Procedure. The notice of

appeal was filed in the time and manner required bv law.

[6-7]

STATEMENT OF THE CASE

The indictment charged appellant with a violation of

the Universal Military Training and Service Act. It was
alleged that after appellant registered and was classified

he was ordered to report for induction. It is then alleged

that on or about July 31, 1952, appellant "knowingly failed

and refused to be inducted into the armed forces of the

United States as so notified and ordered to do." [4]

Appellant j^leaded not guilty and waived the right of

trial by jury. Findings of fact and conclusions of law were

also waived. [8-9]

Appellant subpoenaed the production of the secret FBI
investigative report made pursuant to Section 6(j) of the

act. The Government produced the FBI report at the trial.

It was offered into evidence. It was excluded on objection

from the Government. The court examined it in camera,

found it to be material and sustained the privileges by the

Attorney General under Order No. 3229. [30-38, 39] At the

close of the evidence the motion for judgment of ac({uittal

was made. [10-12, 39-40] The motion for judgment of ac-

quittal was denied. [41-42] Appellant was found guilty.

[41-42] He was sentenced to serve a period of four years

in the custody of the Attorney General. [4-6] Notice of ap-

peal was timely filed. [6-7] The transcript of the record

(including statement of points relied upon) has been timely

filed in this Court.



THE FACTS

C'liailcs Simon was Ijoni on August Ki, 19.'j1. (1)- He
registered with his local boaid on August IS, 1949. (2) The
board mailed a classilication (|uestionnaire to him. (3)

The ((uestionnaire was projjerly filled out by Simon and
liled with the local board. (4) He showed his name and ad-

dress. (5) In answer to one of the (|uestions appearing in

Series YI, he said that he did not regularly serve as a min-

ister. (6) He stated that he was a minister of Jehovah's

Witnesses and of the Watehtower Bible and Tract Society,

lie said that he had been such since June 13, 1939. He said

that he was ordained on August 20, 1940, at Elkliart, In-

diana. (6)

Simon also stated that he was a full-time college student.

He showed that he was going to the Compton Junior Col-

lege. (7. 9) He said that he was majoring in printing and
art. (9) He said that he expected to get a diploma and de-

gree in February, 1953. (9)

Appellant signed Series XIV. In this section of the

questionnaire he asked the local board to send to him the

special form for conscientious objector because he was con-

scientiously opposed to participation to war in any form.

(10) At the conclusion of the questionnaire he claimed clas-

sification in Class IV-E. (10)

In the cjuestionnaire he also referred to attached state-

ments supporting his position as a conscientious objector.

He signed the (juestionnaire in the manner retjuired bv law.

(10)

In the letter referred to in the ciuestionnaire he stated

he was asking for the conscientious objector classification

of Class IV-Pl (12-13) He said that he liad been seriously

studying the Bible at an early age and that he had l)een

reared in the faith by his parents. He said that he relied

- Numbers appearing in "parentheses" herein refer to pages of the
draft board file that are written in longhand at the bottom of each page
and circled.



completely upon the Bible. He then explained extensively

that God proposed to vindicate his name and prove the

Devil to be a liar before all mankind. He said that because

the life was in the blood he could not take blood. He empha-
sized that he relied on the Ten Commandments. (12)

He said that he was opposed to both combatant and non-

combatant military service and that he had pledged his

life to Jehovah God. He showed that his weapons of war-

fare were not carnal. He concluded with the statement that

he was not making the claim in order to dodge the draft but

because he placed God above man. (12)

The local board, on October 10, 1950, mailed to Simon a

special form for conscientious objector. (11) He proj^erly

filled out the conscientious objector form and returned it

to the local board. It was filed on October 8, 1950. (17) He
signed Series I (B). (18)

He answered that he believed in the Supreme Being. He
then described the nature of his beliefs showing that his

beliefs were deep-seated and that they involved duties to

God that were higher than those that he owed to the state.

He showed that this belief had come about through serious

study of the Bible. He referred to a separate paper. In this

paper he quoted extensively the Scriptures. (20) He said

that he was seeking God's kingdom first and that he was not

seeking anj kingdom of this w^orld as a means of salvation.

He said that he was conscientiously opposed to partici-

pation in war in any form. He said that if he did he would

be a friend of the world. He then added that to be a friend

of the world was to be an enemy of God. (20-21) He then

showed that he could not serve two masters. (21)

He was asked how it was that he came to get the opinions

that he had as a conscientious objector. He said that he

had these oinnions that obligated liim to serve God since

the age of nine. He added that he believed in the Supreme

Being and that such w^as Jehovah God. He said that he had

learned this through the studv of the hoh' Bible together



witli "Watclitowcr publicatioTis that aidcil liiiii in TVi))l(- stiidv.

(19)

In answer to the (lucstion as to whom he relied upon lie

said tliat lie r( lied uj)on the IJihle and the Watchtower foi'

guidance. (19)

He answered that lie did not l)elieve in force or the use

of force except under circumstances where Jehovah (iod

permitted it. (19) He then stated that his service as a wit-

ness of Jehovah explainin*:; to others about God's kingdom
conspicuously demonstrated the consistency and depth of

his conviction as a conscientious objector. (19)

Simon then listed the schools that he had attended. He
did not list any employers. He merely added that he had

lieen a part-time clerk. (19) He gave the list of the addresses

where he had lived. (23) He named his parents. He then

added that each was a Jehovah's Witness. (23) He said

that he had never been a member of a militarv organization.

(23).

He said that he was a member of a religious organiza-

tion. He pointed out tliat the Watchtower Bible and Tract

Society was the legal governing body of Jehovah's Wit-

nesses, the group to which he belonged. (23) He said that

he became a member of that organization in 1939 by and
tlirough home Bible study. (23) He listed the church located

at Compton, California, that he had attended. He showed

that Mr. Lvon was the presiding minister of the church.

(23)

Simon then referred to a clipping from the Wafchtoiver

magazine for a description of the nature of the beliefs of the

organization on opposition to war. (23) He then referred to

the attached Watclitower. (22) In this he had underscored

the following: "For this neutral position toward the deadly

conflicts of this old world and for their Christian devotion

and allegiance to God's New World government by his Son
Jehovah's Witnesses are hated by all nations and suffer

persecution at the hands of the religious friends of the old

world." (22)
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Simon listed a number of persons as references. He then

signed the conscientious objector form. (24) He attached a

certificate by Glenn Mounce, showing that he attended reg-

ularly the meetings of Jehovah's Witnesses and engaged

in the house-to-house j)reaching work of Jehovah's Witness-

es. (25) Robert Merriott, Sam Cook, H. B. Robbins, and
E. R. Vanice also signed certificates that were attached to

the special form for conscientious objector. (26-30)

The local board, on October 26, 1950, classified Simon
in Class I-A. He was notified of this classification. (11) He
wrote a letter to the board reminding it of his claim for

classification as a conscientious objector. In this he re-

quested a personal appearance. (11) This was filed with

the local board. (11)

Simon then filed with the local board a letter from the

dean showing that he was a full-time student at the Compton
Junior College. (11)

On December 8, 1950, he was notified to appear on De-

cember 13, 1950. (11, 35) On that date he appeared. A mem-
orandum was made. (11, 36)

Simon testified about his personal api^earance. [13-26]

He said that he went to the board for the purpose of dis-

cussing his classification. He w^anted to show to the board

the meaning to him and the importance of tlie obligation

that was imposed upon him by certain scriptures that he

had cited in his papers. He wanted to discuss this. (13-14)

He tried to discuss this material but was not permitted to

do so. (14) He told the board at the liearing that the basis

of his conscientious objection was home training. He opened

his Bible and tried to give evidence as to why he could not

participate in war. The board said that it was unnecessary

for him to do this. They said that they "were not interested

in what I believed." [21]

The local board informed him tliat that would be all

and that he would receive notice of their decision after the

hearing. [22]

He testified that he attempted to read but was denied



the op})ortnnity to road aloiul to the l)oai-(l. [24] Ho said

that ho was i)roj)arod to ^ivo thoiii information to '*ini])ross

on thoir minds tho imj)ortan('o of tlioso scriptures" that he

had already i)ut in his lih' a?id also tliai he was j)i('|)arod to

exi)Iain what "they may iiavo ovcMlookod,"' He wanted to

sliow the imj)ortance and explain thini;s if they had "mis-

understood what my feelings were." [25] He said when he

attempted to do this he was cut short and denied the right

to explain or discuss these things with the hoard. [2G]

The memorandum of the local board merely showed that

Simon said "it is against his belief" to go into the armed
services. The memorandum then stated that it was the unan-

imous o])inion of the board that he be "continued in Class

I-A." (36)

Simon filed a letter with the local board upon the per-

sonal ai)pearance. It was in writing. He showed in this that

his undivided allegiance belonged to Jehovah God. (37) He
said tiiat if the law of man conflicted with tiie law of God
that God's law was to him supreme. (37) He showed that

all nations of the world were defiled but that God's nation

or kingdom was clean. (37) He indicated that he believed

tlie law of God forbade liim to shed blood and that if he

were to kill ho would bo killed by God. (37) He said that

he would not conform to the world. He showed that ho would

have to devote his life to (Jod until death, because his life

belonged to God and he had to be pleasing to God. (38)

Aj)pellant, on December 19, 1950, wrote a letter to the

local board a])pealing his classification. (40) This was filed

with the board. He was then ordered to take a preinduction

])hysical examination and he was found acceptable for mili-

tary service. (11, 43) His file was forwarded to the board

of api)oal. (11, 44) The appeal board made a jireliminary

determination that he was not entitled to the conscientious

objoctoi" classification. (11) This entry in tho minutes caused

the file to bo forwarded to the Department of Justice. (49)

The Dopartinont of Justice received the file on Xovemlior 5,

1951.
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After the file was received by tlie Department of Justice

there was an investigation conducted by the FBI on the

sincerity of Simon's conscientious objections. The Depart-

ment of Justice made a report following the completion of

the investigation. This report was sent to the district at-

torney. The district attorney then forwarded it to the hear-

ing officer of the Department of Justice. The hearing offi-

cer used the report of the Department of Justice when Si-

mon appeared before him at the hearing. [31-32]

Simon wrote a letter to the hearing officer when he re-

ceived notice from the hearing officer that he was entitled

to unfavorable evidence. [26] The hearing officer wrote Si-

mon a letter and told him that the unfavorable evidence

would be made available to him at the hearing. [26-27] Si-

mon went to the hearing and all the time was expecting to

have the adverse evidence called to his attention as the hear-

ing officer had told him. The hearing officer, however, did

not inform him of any of the unfavorable evidence in the

secret investigative report of the FBI. [37] Simon said that

the hearing officer had written him that he would make it

available to him, and Simon said, "I expected that he would,

but the information was not presented to me." [26-27]

Simon said that at the hearing he did not ask for the

adverse evidence orally, because he had previously done

this by letter and that the hearing officer had answered by

letter that it would be given at the hearing. [30]

The hearing officer, on Marcli 11, 1952, made his report

to the Department of Justice. It was very brief. He found

that Simon had attended Compton Junior College one year.

He said that Simon worked on Sunday when it was neces-

sary. He believed that he had a right to protect his mother

and brother by force, if necessary, and that if he did he

would be forgiven by God. He found Simon believed in God's

law being superior to man's law. The liearing officer then

recommended that Simon should be "placed in noncombatant

service to wit, classed as I-A-0." (54)

The report of the hearing officer was sent to Washington.



The Sjx'cial Assistant to the Attorney General wrote a let-

ter to tlie ai)i)eal board a(l()i)tin«z; the report and recoinnien-

dation of the hearing- ol'licer. lie found that Simon siiould

be placed in Class l-A-() and made lial)h' for nonconibatant

military service in the armed forces. (50) The apjx'al board

classified Simon in Class I-A-() and notified him of it. (11)

He was ordered to report foi* induction on July 31, 1952.

(11, 58) Simon reported at the induction station and refused

to be inducted. (62)

QUESTIONS PRESENTED AND HOW RAISED

I.

The undisputed evidence showed that appellant pos-

sessed conscientious objections to j)articipation in both com-

batant and nonconibatant military service. He showed that

these objections were based upon his sincere belief in the Su-

preme Being. He showed that his obligations to the Supreme
Being were superior to those owed to the Government. He
showed that his beliefs were not the result of political, philo-

sophical, or sociological views but that they were based

solely on the Word of God. (17-24)

The local board placed him in Class I-A. (11) Following

personal appearance he was continued in Class I-A. (11)

On appeal following an investigation and hearing in the

Department of Justice he was placed in Class I-A-0 (11)

A secret investigation was conducted by the FBI and a re-

port thereof placed in the hands of the hearing oflficer. [31-

33] (52)

Simon w^as called for a hearing. After the hearing the

hearing officer recommended that he be classified as a con-

scientious objector, qualified to do limited military service

as a nonconibatant soldier. (54) The Department of Justice

followed the recommendation that was submitted to tlie

appeal board. (50) The appeal board classified Simon in

Class I-A-0. (11)

In the motion for judgment of accpiittal it was contended
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that the classification was v/ithout basis in fact and that it

was arbitrary and capricious. [10] It was also contended

that the recommendation and report of the hearing officer

to the Department of Justice was illegal. [11] The motion

was renewed at the close of the case and denied. [39, 41-42]

The question presented here, therefore, is whether the

denial of the claim for classification as a conscientious ob-

jector was without basis in fact and whether the recom-

mendation of the hearing officer, adopted by the Department
of Justice, and the classification given to appellant by the

appeal board were arbitrary, capricious, illegal and without

basis in fact.

II.

Simon w^as granted a personal ai^pearance. (11, 35) He
appeared and attempted to give testimony. He wanted to

explain how his conscience was molded by the Scriptures

and what they meant to him as a conscientious objector to

tlie performance of military service. He attempted to quote

and read from the Bible in support of his conscientious ob-

jection. The local board members cut him off and stated

that they were not interested in what he believed. [13, 14,

21, 25] The local board cut him short when he attempted to

discuss the dei:)tli of his convictions and the consistency of

his life as a conscientious objector. [26]

In the motion for judgment of acquittal it was contended

that Simon was denied the right to discuss his classification

and that he was cut off from exercising his rights upon per-

sonal appearance by tlie local board. [39-40] The motion

for judgment of acquittal was denied. [41-42]

The question presented liere, therefore, is whether Simon

was denied the right to a full and fair hearing ui)on person-

al appearance and not permitted to exercise the rights guar-

anteed to him by Section 1624.2(b) of the Selective Service

Regulations.
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TTT.

T\ni conscientious objector claim of" ai)j)eliant was re-

ferred to the Department of Justice foi' aj)i)roi)i-iate incjuiry

and liearin^-. (5:^) A coiiiplcic investigation was made by

tile FBI before the case was rcfei-red to the Department of

Justice for a hearing. (52) |'n-'>2]

At the hearing the hearing officer had the secret VBI
investigative report before him and used it in making his

reconnnendation to the Department of Justice. L'^l-32j

l^efore the hearing Simon wrote a letter to the hearing

otlicer for the adverse information or evidence that he had

against liim. [26] The hearing officer wrote Simon a letter

and told him that he would make available the adverse in-

formation that he had when he had his liearing. [26-27]

At the hearing the officer did not advise Simon of any

adverse evidence or information, as he had j)romised to do

in his letter. [37]

At the trial appellant subpoenaed the FBI report. The
Government supplied the FBI report to the court but ob-

jected to its being received into evidence. [30-32, 33] Ob-

jection was made to the introduction of the FBI report when
it was offered by the appellant. [33] The trial court found

the FBI report to be relevant, but excluded it on the grounds

that it w^as contidential and that its exclusion w^as com-

manded by Order No. 3229 of the Attorney General. [33-34]

It was stipulated that the a])pellant sent a request for

such information by letter to the hearing officer before the

hearing. [34] It was further stipulated that the appellant

was entitled to receive from the hearing officer, before the

commencement of the hearing, adverse evidence and that

none was given to him upon the occasion of the hearing. [35]

The appellant was denied the right to use the FBI report

to determine whether or not the hearing officer had given

him a fair and adequate summaiy of the adverse informa-

tion api)earing in the secret investigative report of the FBI.

The (luestion presented here, therefore, is whether ap-

pellant was denied the right to have and to use the FBI
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report upon the trial to test and to determine whether or

not the summary made by the hearing officer was a full and
fair and adecjuate summary as required by the due process

clause of the Fifth Amendment, the act and the regulations.

SPECIFICATION OF ERRORS

I.

The district court erred in failing to grant the motion

for judgment of acquittal duly made at the close of all the

evidence.

II.

The district court erred in convicting the appellant and
entering a judgment of guilt against him.

III.

The district court committed reversible error in refusing

the appellant the right to use the secret FBI investigative

report at the trial as evidence to determine whether the

summary of the adverse evidence given to the apj)ellant by

the hearing officer of the Department of Justice was fair

and adequate as required by due process of law, tlie act and

the regulations.

SUMMARY OF ARGUMENT

POINT ONE

The board of appeal had no basis in fact for the denial

of the claim for classification as a conscientious objector

made by appellant, and it arbitrarily and capriciously classi-

fied him in Class I-A-0.

Section 6(j) of the act (50 U. S. C. App. §456(j), 65

Stat. 83) provides for the classification of conscientious

objectors. It excuses persons who, by reason of religious
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trainiiiiz: and Ix'liof, are conscic^iitioiisly <>j)])()s('(l to ])arli('i-

pation in war in any form.

To be entitled to tiie exemption a person must sliow that

liis belief in the Sii{)reme Hein*^ puts duties u[)on liim high-

er tlian those owed to the state. The statute specifically

says that ri^liiiious ti-ainin^ and l)elief does not include po-

litical, sociological or ])hil()so|)lii('al views or a merely j)er-

sonal moral code.

Section 1622.14 of the Selective Service Regulations

(32 C. F. R. § 1622.14) piovides for the classification of con-

scientious objectors in Class I-O. This classification carries

with it the obligation to do civilian work contributing to the

maintenance of the national health, safety, or interest.

The undisputed evidence showed that the appellant had

sincere and deep-seated conscientious objections to partici-

pation in war. These objections were to both combatant and

noncombatant military service. These were based on his

belief in the Supreme Being. His belief charged him with

obligations to Almighty God superior to those of the state.

The evidence showed that his beliefs were not the result

of political, sociological, or philosophical views. He spe-

cifically said they were not the result of a personal moral

code. The lile shows without dispute that the conscientious

objections were based upon his religious training and belief

as one of Jehovah's Witnesses. The board of appeal, not-

withstanding the undisputed evidence, held that appellant

was not entitled to the conscientious objector status.

The denial of the conscientious objector classification is

arbitrary, capricious and without basis in fact.

—

United

States V. Alvies, 112 F. Supp. 618; Annett v. United States,

205 F. 2d 689 (10th Cir.); United States v. Graham, 109

F. Supp. 377 (W. D. Ky.) ; United States v. Pekarski,

— F. 2d — (2d Cir. Oct. 23, 1953) ; Taffs v. United States,

_ F. 2d — (8th Cir. Dec. 7, 1953).
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POINT TWO

The appellant was denied the right to a full and fair

hearing upon the occasion of the personal appearance be-

fore the local board in that he was denied the right to discuss

his classification and offer new and additional evidence to

the board.

Section 1624.2(b) of the Selective Service Regulations

gave aiJjjellant the riglit to discuss his classification, point

out parts of the file that he thought the board had over-

looked and to offer new and additional evidence.

Simon, at his personal apijearance, was cut off. The
board denied him the right to discuss his ministerial status

by reference to the Bible, which he relied upon as his autlior-

ity. He wanted to prove his ordination to be the same as that

which the Lord Jesus relied upon.

Simon was denied the right, therefore, to discuss his clas-

sification and give new and additional evidence upon his

personal appearance. The conduct of the board was in vio-

lation of the regulations. He was denied due process of

law.—United States v. Laier, 52 F. Supp. 392 (N. D. Calif.

S. D.); Davis v. United States, 199 F. 2d 689 (6th Cir.);

Bejelis v. United States, 206 F. 2d 354 (6th Cir. 1953).

Therefore the judgment ought to be reversed because

the trial court erred in overruling the motion for judgment
of acquittal containing this complaint concerning the denial

of appellant's right to procedural due process of law.

POINT THREE

The court below committed reversible error when it re-

fused to receive into evidence the FBI report and excluded

it from inspection and use by the court and the appellant

upon the trial of this case.

Upon the trial appellant subpoenaed the secret investi-

gative report of the FBI. A motion to (juash was made by

the Government. This was denied. At the trial the court
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permitted the report to ])e niai-ked I'oi- identification and

received as a sealed exliil)it after the trial court made an

inspection of the exhihit. T\w trial court found the secret

FBI repoi't to !)(' matei'i;\l hut I'efused to ))ermit it to

be used as evidence.

The trial court connuitted grievous error when it re-

fused to i)ermit the exhibit to be used as evidence. It

mei'ely received the exhil)it and jjcrmitted it to be

marked foi' indentification, and the court alon(» inspected it.

The court excluded it and permitted the exhibit to come
l)efore this Court in sealed form for the limited purpose of

determining whether it was in error in excluding the exhibit.

No claim of privilege is ai3i)licable here. The Govern-

ment waived its rights under the order of the Attorney

General, No. 3229, when it chose to i^rosecute api)ellant in

this case. The FBI report was found to be material by

the trial court. The judicial resi)onsibility imposed upon

the trial court to determine whether a fair and just sum-

mary was required to be given to the appellant overcomes

and outweighs the privilege of Order No. 3229 of the Attor-

ney General.—See Uniied States v. Andolschel-, 142 F. 2d

503 {2d Cir.) ; United States v. Kruleicilch, 145 F. 2d 87 (2d

Cir.) ; United States v. Beekman, 155 F. 2d 580 (2d Cir.)

;

United States v. Cotton Valley Operators Committee, 9

F.R.D.719(W. D.La. 1949).

The Government must be treated like any other legal

person before the court. It has no special privileges, as the

king did before the Stuart judges in England.

—

Bank Line

v. United States, 163 F. 2d 133 (2d Cir.).

The secret investigative report was material. The trial

court could not discard its judicial function in determining

whether a full and adeciuate sunnnary had been made of the

secret investigative report without receiving the secret

report into evidence and comi)aring it with the sum-

mary made by the hearing olficer.

—

United States v. Nugent,

346 U. S. 1; United States v. Eraus, 115 F. Supp. 340 (1).

I

Conn. Aug. 20, 1953).
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It is resi^ectfully submitted, tlierefore, that the trial

court committed error in excluding the FBI rejDort from

evidence and dei^riving appellant of the use of it upon

the trial to ascertain whether the hearing officer made a

full and fair summary of the secret FBI investigative re-

port.

ARGUMENT

POINT ONE

The board of appeal had ko basis in fact for the denial

of the claim for classification as a conscientious objector

made by appellant, and it arbitrarily and capriciously classi-

fied him in Class I-A-0.

The question to be determined under this point is wheth-

er the denial of the conscientious objector status by the

board of appeal is without basis in fact and whether the

recommendation of the Department of Justice and the final

classification are illegal, arbitrary and capricious. This

point has been extensively argued in the briefs for appel-

lants filed in the cases of Batelaan v. United States, No.

13.939, at pages 14-35, and Francy v. United States, No.

13.940, at pages 16-22, on the docket of this Court. Refer-

ence is here made to the arguments appearing in those cases

at the pages above referred to. Especial attention is called

to that part of the argument in the brief in the Francy case

where the inconsistency of the I-A-0 classification for the

registrant claiming the I-O classification is made.—See

pages 20-21 of the Francy brief for this particular discus-

sion.

The denial of the conscientious objector status is with-

out basis in fact and the I-A-0 classification and the rec-

ommendations of the Department of Justice that it is based

upon are illegal, arbitrary and capricious.
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POINT TWO

The appeliant was denied the right to a full and fair

hearing upon the occasion of the personal appearance be-

fore the local board in that he was denied the right to discuss

his classification and offer new and additional evidence to

the board.

Section 1624.2(b) of tlio Selective Service Regulations

gave aj)i)ellant the rii;lit to discuss liis classification, j)oint

out i)arls of the lilc that lie thouglit tiie board liad overlooked

and to offer new and additional evidence.

Tlio testimony of Simon is imdisputed that upon the

occasion of liis ])ersonal a])i)earance lie attempted to argue

iiis ministerial status by citing and quoting from the Bible,

ilis testimony was that the local board refused to allow him

to testify or discuss his case. When he attempted to discuss

his classification, i)oint out facts in the file that the board

had overlooked and submit new and additional evidence, he

was stopped, lie w^as denied the right to a full and fair

hearing.

The Government failed to call the board members to

contradict, or attempt to contradict appellant. It failed to

ask the clerk any ([uestions to dispute what aj^pellant said.

This makes the evidence undisputed. It has been held that

the failure to call a witness available to the Government or

to introduce evidence available to the Government gives

rise to the presumption that the evidence would be adverse

to tiie Government. The Supreme Court said it would be

presumed that it would corroborate the testimony of the

defendant in criminal proceedings. (See United States v.

Di Re, 332 F. S. 581, at page 593.) It is indisputably estab-

lished, therefore, that he was denied a full and fair hearing.

Section 1624.2(a) of the regulations provides that the

registrant ''shall have an opportunity to appear in person

before the member or members of the local board designated

for the purpose." 32 C. F. R. § 1624.1(a) (page 801

)

Section 1624.2(b) of the regulations pi'ovides:
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"At any such appearance, the registrant may
discuss his classification, may point out the class

or classes in which he thinks he should have been

placed, and may direct attention to any informa-

tion in his file which he believes the local board has

overlooked or to which he believes it has not given

sufficient weight. The registrant may present such

further information as he believes will assist the

local board in determining his proper classifica-

tion. Such information shall be in writing, or, if

oral, shall be summarized in writing and, in either

event, shall be placed in the registrant's file. The
information furnished should be as concise as

possible under the circumstances. The member or

members of the local board before whom the regis-

trant appears may impose such limitations upon
the time which the registrant may have for his

appearance as they deem necessary."—32 C. F. R.

§ 1624.2(b) (pages 801-802).

Section 1624.2(b) provides that the local board "may
impose such limitations upon the time which the registrant

may have for his appearance as they deem necessary." How-
ever, in this case the local board did not impose any time

limitation. The board denied the registrant the right to dis-

cuss his classification.

It is true that the appellant told the board that he was
prepared to discuss his case and give new and additional

testimony. This did not in any way justify the board in

cutting him off completely.

The board did not allow him to argue his case. They did

not give him a chance to discuss his classification. They
refused him the right to go through his file and point out

information that he believed the board had overlooked or

had not given sufficient weight. There was no hearing. Ap-
pellant appeared and stated that he was dissatisfied with his

classification because he was a minister exempt from service,

but that does not constitute a full and fair hearing. A full
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hearin^i^ means a ('oinploto one. Tlie appellant was denied

this ri^lit. It was vital and inijjortant that the board ^ive

him a ehance to ar^iie his case. He did not ^et it. He was

prejudiced and injured by the action of the l)oard.

It cannot be said that the denial of the full and fair hear-

ing is harmless error. The board may have <;ranted to the

appellant a proper classification or at least one that he

would consider satisfactory. We cannot speculate over the

failure and conclude that the classification would not have

been changed had the board followed the regulations.

The cases are uniform that where a registrant has been

denied a full and fair hearing upon a personal appearance

there is a denial of procedural due ])rocess.

—

Knox v. United

States, 200 K. 2d 398 (9th Cir. 19r)2) ; Davis v. United States,

199 F. 2d 689 (()th Cir. 1952) ; Bejelis v. United States, 206

F. 2d 354 (6th Cir. 1953).

In United States v. Romano, \0i'} F. Supp. 597 (S. D. N. Y.

1952), the defendant was acquitted because the local board

denied the defendant's retjuest for a personal appearance

on the ground that he had jireviously had a liearing before

the first classification. The court held that the regulations

contemplated a personal appearance following classification

so that the registrant could appear before the board, argue

his classification and contest the ruling made by the local

board. Judge Kaufman said:

"I do not intend to lose myself in conjectures

of what might have happened had defendant had

his post-classification hearing for, indeed, this

would be out of the realm of reasonableness. It is

sufficient to the disi)osition of the case before me
that I find as a matter of law that defendant was
deprived of the right which belongs to every

citizen, due process of law. . . .

"Defendant here had absolutely no oi)portunity

to argue his classification which Part 1624 pro-

vides him as a matter of law. Once being aware of

the board's position after lie had been classified
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I-A-0 he had a rii^lit to appear, make a statement,

and point out to the board where he believed they

erred and what he believed they overlooked. It

cannot be said that in dealing with a subject such

as the religion of Jehovah's Witnesses, an oral

dissertation might not be of aid to both registrant

and the board. What subsequently happened to

the various apjjeals in his case cannot, in the

absence of this hearing, be taken to reflect a full

and fair disposition of the case at every level of

the Selective Service System. . . .

"The thrust of 32 CFR 1624 is completely in

the direction of post-classification hearings for all

Selective Service registrants. I find that in being

denied such a hearing, the defendant has been de-

prived of due process of law."

In United States v. Laier, 52 F. Supp. 392 (N. D. Calif.

S. D. 1943), the defendant was acquitted because the local

board refused a request for an opportunity to appear in

person. In that case Judge St. Sure said:

"From the above provisions it clearly appears

that the registrant is entitled to a hearing as a

matter of right. And it is settled law that such a

personal hearing is a part of due process of law

in such proceedings. . . .

"It is also apparent that the application for an

opportunity to be heard actually suspends the

classification of the registrant, who after such

hearing must be reclassified 'in the same manner
as if he liad never before been classified,' and that

he may not be inducted until ten days after he

receives the new notice of classification.

"Admittedly, the local board failed to comply

with those i^rovisions, and the effect of such failure

would seem to be that the registrant was not classi-

fied at all, nor could he legally be inducted, at the
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time it made its order. In issuing- its oi-dci', the

board acted entirely outside its Jurisdiction and

without any legal authority.

"Tlie Government further contends that the

appeal by registrant to the Board of Ai)peal cured

any error that tlie local l)oard may have coimnit-

ted. It is urged that because the defendant fur-

nished the appeal board with all the information

that he might have presented at a hearing before

the local board he was not i)rejudiced.

"The fact that the Board of Appeal sustained

the classification made by the local board in no

way lent legality to its erroneous procedure. De-

fendant was entitled under the Regulations and as

part of due process of law to make a personal

appearance. As well might it be said that an ac-

cused who was incarcerated during a criminal

trial but permitted to submit a written statement

of his case to the jury was not prejudiced by the

denial of his right to personally appear in court

and present his case."

Another case in point is United States v. Peterson, 53

F. Supp. 760 (N. D. Cal. S. D. 1944). In that case the defend-

ant appeared for the personal appearance. The board mem-
bers made him wait on the outside of the conference room
of the board. The board then reviewed his file and recon-

sidered his case while the registrant was sitting on the out-

side. He was deprived of the right to discuss his classifica-

tion or point out things in the file that he wanted to call to

the attention of the board. In granting the motion to dis-

miss the court said:

"The Government argues that the facts in this

case differ from those in the Later case because in

the Laier case the request for personal appearance

was denied, but here the board actually discussed

defendant's classification wliile he waited in an
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outer office. Such discussion out of the presence

of registrant did not constitute substantial com-

pliance with the regulation permitting a personal

appearance. . . . The further argument is made
that defendant waived his original request for an

appearance because of his failure to insist on it,

and because of the clerk's testimony that wlien she

gave him the board's message he appeared satis-

fied. It was not defendant's duty to insist on his

right to appear. It was the duty of the board, if

he made a proper request (which is undisputed),

to grant him a hearing; and if it did not do so it

was acting outside the scope and contrary to the

terms of the Act and Regulations."

Judge St. Sure then ordered the defendant dismissed,

stating

:

"The motion taken by the local board was not

within the framework of the Act set up to protect

the registrant, for it was without authority to

classify a registrant who requested a personal

hearing, without granting him sucli hearing."

—United States v. Peterson, 53 F. Supp. 760.

It has been held that if there is no hearing, if the

evidence is not considered or if the registrant is not given

the right to discuss liis case, it constitutes a denial of due

process of law so as to make invalid the draft board pro-

ceedings. (Ex Parte Stanziale, 138 F. 2d 312 (3rd Cir.))

If the registrant is not given this right his constitutional

liberties are violated. (Compare United States v. Stiles, 169

F. 2d 455 (3rd Cir.)) The steps to be taken as a condition

precedent to induction must be strictly followed. Otherwise

the order to report is void. (See Ver Mehren v. Sirmyer, 36

F. 2d eS76 (8th Cir.) "There nmst be a full and fair com-

pliance with the provisions of the Act and the applicable

regulations."—C/iii^e^ States v. Zieher, 161 F. 2d 90 (3rd

Cir.).
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It is rosj)0(*tfnlly siiijinittcd that tliis Court should <'on-

cludo tliat tlic dral't hoard proce'cdiu^s in tliis case arc void

hocause a])i)ellaiit was dcniod tho ri^lit to a full and fair

hoarin*!; upon liis ixM'soiial appearance. 'I'hc trial court,

therefore, conuuitted error in overruling the motion for

jud^nuMit of ac(piittal. 'i'he jud;L;;nient of the court holow

ou^ht, therefore, to he reversed with directions to enter a

judgment of acquittal.

POINT THREE

The court below committed reversible error when it re-

fused to receive into evidence the FBI report and excluded

it from inspection and use by the court and the appellant

upon the trial of this case.

Tpon the trial ap])ellant subpoenaed the secret investi-

gative report of the FBI. A motion to ([uash was made by

the Government. This was denied. At the trial the court

permitted the report to be marked for identification and
received as a sealed exhibit after the trial court made an

inspection of the exhibit. The trial court found the secret

P^BI report to be material Init refused to permit it to

be used as evidence.

The above point raised in this case is identical in every

way to Point Two that is briefed and argued in the case

of Batchuut v. United States, No. 13,939, the case that is

a companion to this one. All of the argument made in the

brief for Batelaan in that case at pages 12 to 13 and

pages 36 to 47, ap])lies hero. It is hereby adopted and

made a part hereof as though copied at length herein.

Because these two cases are companion cases and identical

in every respect, the Court is hereby retjuested to read and

consider the argument made in the Batelaan case that is

applicable here.

It is respectfully submitted, therefore, that the trial

I court conuuitted grievous error in excluding the FBI report

I in this case. The error was prejudicial to the appellant. The
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court should reverse the case and order it remanded so that

the appellant can have a full and fair hearing in the trial

court as to whether or not there was a fair and adequate

summary of the secret FBI investigative report made to

Simon at the hearing or whether such summary should have

been made by the hearing officer when Simon requested it

at the hearing. For this reason the case ought to be re-

versed and remanded for a new trial.

CONCLUSION

Wherefore the appellant prays that the judgment of the

court below be reversed and the court ordered to enter a

judgment of acquittal; or, in the alternative, appellant

prays that the judgment be reversed and the cause re-

manded for a new trial.

Respectfully submitted,

Hayden C. Covington

124 Columbia Heights

Brooklyn 1, New York

Counsel for Appellant

December, 1953.


